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Aim of the Module

This module aims to provide students with a comprehensive understanding of international and
national legal frameworks governing oil pollution from ships and the compensation mechanisms
available for damage caused by such pollution. It explores key conventions, liability principles, and
the role of regulatory bodies in enforcing compliance and ensuring environmental protection.

Learning Outcomes
By the end of this module, students will be able to:
1. Identify and explain the key international conventions related to oil pollution (e.g., MARPOL,
CLC, Fund Convention).
Analyze legal principles of liability and compensation for oil pollution damage.

Evaluate the effectiveness of current legal and institutional frameworks.

Apply relevant legal concepts to real-world case studies involving oil pollution incidents.

AR

Demonstrate awareness of recent developments and challenges in oil pollution law and
enforcement.
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LECTURE 1

Compensation for Pollution Damage from Seabed Mineral Exploration
and Extraction

Introduction

With advancements in technology, the offshore industry has intensified efforts to explore and extract
seabed mineral resources in deeper waters. This expansion has led to an increase in operational fields.
Due in part to strict regulations imposed by coastal states, the industry has maintained a strong safety

record.

Until recently, offshore installations were regarded as minor contributors to marine pollution
compared to other sources. However, public perception has shifted following two major incidents. In
August 2009, the Montara Wellhead platform, located off northern Australia, experienced an
uncontrolled hydrocarbon release, resulting in a fire and widespread pollution that impacted 70,000
km? of ocean over ten weeks. Shortly thereafter, in April 2010, the Deepwater Horizon drilling rig
suffered a catastrophic explosion off the Louisiana coast, leading to one of the most severe pollution
disasters in history. The spill continued for 87 days, severely damaging the marine environment and

causing significant financial losses for the fishing and tourism sectors.

These incidents underscore the potential severity of pollution from well blowouts and raise concerns

about the adequacy of existing compensation mechanisms should a similar event occur in UK waters.
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The UK hosts over 100 active oil and gas fields, primarily in the North Sea. A more recent spill at the
Gannet Alpha platform in 2011, though relatively minor, highlighted the need to reassess whether
current legal frameworks can effectively address major offshore pollution events. With offshore
companies increasingly targeting deeper North Sea reserves, such as BP’s controversial Shetland
drilling project, there is growing concern about the ability to manage and mitigate potential large-

scale spills.

This paper aims to examine the current legal framework and potential legal challenges in handling
offshore-originated pollution incidents. Given the lack of an international compensation regime and
the complexities of applying existing maritime laws to offshore installations, legal difficulties may
arise. The second section will explore possible international treaty-based solutions to strengthen
protections for affected parties, recognizing the transboundary nature of marine pollution and the

need for a coordinated international response.

Legal Framework and the Role of OPOL

In the UK, operators cannot obtain offshore licenses without participating in the Offshore Pollution
Liability Agreement (OPOL). Established in 1975 as a voluntary contractual arrangement among
major oil companies, OPOL was initially intended as an interim measure pending the adoption of an
international liability framework. The 1977 Convention on Civil Liability for Oil Pollution Damage
from Seabed Mineral Exploration and Exploitation (CLEE) sought to provide a comprehensive legal
standard but failed to gain sufficient ratification to take effect. As a result, OPOL remains the primary
mechanism for addressing offshore pollution liability and now extends to offshore facilities in several

European countries, including Denmark, Germany, France, Ireland, and Norway.

OPOL mandates that operators demonstrate financial capability to cover potential claims, either
through insurance, self-insurance, or other financial means. Under OPOL, liability is strict—subject
to limited exceptions—and capped at $250 million per incident. This amount covers both preventive
measures and pollution damage, and funds can be reallocated between these categories if necessary.
However, OPOL does not regulate financial arrangements between operators and subcontractors,
instead requiring claimants to assign their rights to the operator to ensure compensation is efficiently

distributed.
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Limitations of OPOL and Compensation Concerns

While OPOL provides a structured claims mechanism, its financial limitations may prove insufficient
in the case of a large-scale disaster. The Deepwater Horizon incident, for example, resulted in costs
reaching billions of dollars, far exceeding OPOL’s $250 million cap. Additionally, the scope of
recoverable claims under OPOL remains ambiguous. Compensation is restricted to pollution-related
losses with a direct causal link to contamination, raising concerns about the eligibility of economic

losses suffered by businesses indirectly affected, such as hotels and fisheries.

International conventions, such as the 1992 Civil Liability Convention (CLC), provide a broader
definition of pollution damage, allowing claims for "pure economic loss." OPOL’s narrower scope
could disadvantage claimants who suffer financial harm without direct contamination of their
property. Similarly, compensation for damage to global commons, such as the high seas, and

ecological harm to marine wildlife remains uncertain under OPOL’s framework.

Further, OPOL’s definition of “0il” applies strictly to crude oil, potentially excluding damages caused
by other contaminants commonly discharged from offshore platforms, such as lubricating oil or
drilling fluids. This limitation could restrict the scope of recoverable claims, leaving certain

environmental damages unaddressed.

National and International Legal Challenges

As a voluntary agreement, OPOL lacks formal legal standing beyond contractual obligations among
participating operators. Although the UK mandates OPOL participation for offshore licensing,
claimants may still seek compensation through national courts by bypassing OPOL and directly suing
operators or subcontractors, particularly in cases of extensive pollution. Such lawsuits would require
demonstrating that the operator failed to take reasonable preventive measures, leading courts to

assess whether existing national or international laws apply.

One key legal question is whether offshore platforms fall under existing maritime liability
conventions. The UK’s Merchant Shipping Act (MSA) 1995 incorporates the 1976 Convention on

Limitation of Liability for Maritime Claims, which generally excludes offshore platforms from
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liability limitation. However, inconsistencies in the UK’s legislative framework may leave room for

interpretation regarding floating platforms.

Legal precedent suggests that fixed offshore platforms would not be classified as ships, meaning their
owners might not benefit from liability limitations. The status of floating platforms, such as semi-

submersible rigs, remains legally uncertain and warrants further judicial clarification.

In several instances, British courts have ruled that an object primarily designed to function while
affixed to the seabed does not fall under Admiralty jurisdiction as a ship. A notable case illustrating
this principle is Wells v. Owners of Gas Float Whitton (No. 2). In this case, a "gas float"—a boat-
shaped structure moored in tidal waters—became stranded during a storm. Measuring 15 meters in
length and 6 meters in width, it lacked essential navigational components such as oars, a mast, or a
rudder. Unmanned and carrying a gas cylinder, the gas float’s classification as a ship for salvage
purposes was questioned. Although a County Court initially awarded a salvage reward of £15, the
House of Lords ultimately ruled that the gas float did not qualify as a ship under salvage law. The
fact that it had been towed to its location was deemed irrelevant. Lord Herschell, addressing the
matter, emphasized that the structure was neither intended for navigation nor for transporting cargo or

passengers, describing it instead as a lighted buoy or beacon.

Based on such legal precedents, offshore platforms that are securely anchored to the seabed are
unlikely to be classified as ships for limitation purposes. These platforms generally lack propulsion
and navigation systems, and while they are towed to their designated locations, their primary function
is performed while stationary—similar to the gas float in Wells. However, the legal status of floating
platforms differs. Semi-submersible rigs, for instance, often operate under their own power in deep
waters and accommodate professional seafarers as part of their crew. Likewise, jack-up rigs, although

stabilized on the seabed during drilling, remain mobile and can be relocated within the same oil field.

Historically, certain floating structures capable of limited movement have been excluded from the
definition of a ship. One such case is Merchants' Marine Insurance Co Ltd v. North of England
Protection & Indemnity Association, which involved a collision between a pontoon and a ship, the
Fernhill. The pontoon, permanently moored in a naval dockyard by six chains and connected to both
the riverbank and warships via semi-permanent gangways, was nonetheless movable. Despite its
resemblance to a ship and the presence of a crew, the court ruled that it was not a ship for the

purposes of liability under the P & I Club's rules. Justice Roche articulated that the pontoon’s primary
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function was to float and lift heavy objects rather than to navigate, making movement an occasional

necessity rather than a defining characteristic.

However, whether this ruling extends to floating offshore oil platforms remains uncertain. Unlike the
pontoon in Merchants' Marine, floating platforms are regularly moved for operational reasons, such
as repositioning due to seismic surveys. Additionally, the court’s decision in Merchants' Marine was
specifically related to insurance liability, whereas different criteria may apply when assessing ships
for limitation purposes. The omission of Article 15(5) from the UK’s implementation of the 1976
Convention on Limitation of Liability for Maritime Claims suggests an intention to include vessels

engaged in seabed exploration and exploitation under limitation provisions.

Moreover, some cases have deemed structures similar to pontoons as ships for limitation purposes. In
The Titan, a floating crane that operated while stationary was nonetheless classified as a ship for
limitation of liability. Even in Merchants' Marine, Justice Roche acknowledged that floating cranes
could qualify as ships if they moved in a manner that constituted navigation while performing their

functions.

The crucial question in defining a ship under the Merchant Shipping Act 1995 is whether the craft is
"used in navigation." The Court of Appeal’s ruling in R v. Goodwins clarified that navigation entails
an ordered movement over water from one place to another for a specific purpose. Similarly, in
Steedman v. Schofield, navigation was defined as the "nautical art or science of conducting a ship

from one place to another," excluding movement for recreational purposes.

Case law also affirms that self-propulsion is not a prerequisite for navigation; external forces, such as
towing, can suffice. Applying this reasoning, floating platforms could be argued to engage in
navigation, as they undergo planned movement, sometimes using their own power, to reach drilling
sites. These platforms also transport drilling equipment and personnel, and even when positioned on-

site, some mobility on navigable waters is often necessary.

While navigation is not the primary function of floating platforms, occasional navigation has been
deemed sufficient for classification as a ship in certain cases. The absence of a legal requirement for

exclusive navigation strengthens the argument that floating platforms could be classified as ships.

Tentatively, courts in various common law jurisdictions have recognized floating offshore platforms

as ships in maritime contexts. For example, in Global Marine Drilling Co v. Triton Holdings Ltd, the
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semi-submersible drilling rig Sovereign Explorer was arrested in Scotland, and its classification as a
ship was central to the legal proceedings. These cases indicate that the classification of floating
platforms as ships is subject to legal interpretation and the specific maritime context in which the

question arises.
DEFINITION OF “SHIP” IN SCOTLAND FOR ARREST PURPOSES

In Scotland, the term "ship" for the purpose of arrest is defined under Section 48 of the
Administration of Justice Act 1956. This definition aligns with Section 313 of the Merchant Shipping
Act (MSA) 1995, outlining that a ship includes "any description of vessel used in navigation not
propelled by oars." Examining extensive case law on the matter, Lord Marnoch determined that the
Sovereign Explorer met the criteria for a ship under Section 48, as it was capable of navigating on
water, making its arrest legally valid. Similar interpretations have been upheld in both Canadian and
American courts. For instance, in Bow Valley Husky (Bermuda) Ltd v. Saint John Shipbuilding Ltd,
the court ruled that the MODU Bow Drill 111, a drilling platform, was capable of navigation and
therefore classified as a ship under maritime tort law. Likewise, in Claborne McCarty v. Service
Contracting, a Louisiana district court emphasized that specialized crafts, such as submersible drilling
barges, must possess some degree of mobility on navigable waters, confirming their classification as

vessels under the Jones Act and general maritime law.

Denying the classification of floating offshore platforms as ships for liability limitation purposes
would contradict prevailing legal perspectives. When determining eligibility for liability limitation,
factors such as the extent of damage or environmental impact should not influence the decision. The
right to limitation is a legal safeguard for maritime operators and their employees. If a particular craft
qualifies under the legislation and a claim falls within Article 2 of the Limitation Convention, then
limitation should apply. Notably, the omission of Article 15(5) of the Limitation Convention from
UK implementation suggests an intent to extend limitation rights to all types of navigational crafts,
including floating platforms. Pollution-related claims involving floating platforms and property
clean-up expenses would likely fall within Article 2(1) of the Limitation Convention as they arise

directly from platform operations.
Challenges in Applying the Limitation Convention 1976 to Floating Platforms

Even if floating platforms qualify as ships under UK law for liability limitation, applying various

provisions of the Limitation Convention 1976 remains problematic, primarily because the
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Convention was not originally designed for such crafts. A major challenge lies in determining the

gross tonnage of an oil rig for limitation calculations. This issue becomes even more complex when
pollution originates from a pipeline connected to an oil rig, raising the question of whether the

pipeline should be considered part of the ship for limitation purposes under paragraph 12 of Schedule

7, Part 11, of the MSA 1995.
Application of the CLC and Fund Conventions 1992 to Offshore Crafts

Floating production storage and offloading (FPSO) units and floating storage and offloading (FSO)
vessels play a critical role in offshore oil production. FPSOs process hydrocarbons received from
well-heads, store oil, and transfer it to tankers or pipelines, whereas FSOs serve as storage units
without processing capabilities. Some FPSOs and FSOs are repurposed oil tankers, while others are

purpose-built.

If pollution originates from an FPSO or FSO, claimants may argue that such crafts qualify as ships
under the Civil Liability Convention (CLC) and Fund Convention 1992. A successful claim under
these regimes could provide more substantial compensation compared to the limitations set under the
Limitation Convention 1976. This classification hinges on whether FPSOs and FSOs are considered

vessels intended for navigation under paragraph 12 of Schedule 7, Part II, of the MSA 1995.

Under the CLC and Fund Convention 1992, a ship is defined as "a sea-going vessel and seaborne
craft of any type whatsoever constructed or adapted for the carriage of oil in bulk as cargo." A vessel
that can transport both oil and other cargo is only considered a ship when actively carrying oil or on a
voyage immediately following such carriage, provided no oil residues remain onboard. The revised
definition expands coverage beyond its previous version, potentially encompassing FPSOs and FSOs.
However, no official documentation indicates that FPSOs and FSOs were specifically considered
when this amendment was made. The revision aimed to extend compensation provisions to bunker

spills from tankers in ballast.

The CLC and Fund Convention 1992 primarily focus on compensating oil spill damages during bulk
transportation. Thus, FPSOs and FSOs likely fall under its jurisdiction only when transporting oil
outside their operating oilfields, rather than while anchored or engaged in production activities. This
viewpoint was affirmed during the 1998 Assembly meeting of the 1992 Fund, leading to a Working
Group report in 1999. The Assembly concluded that FPSOs and FSOs qualify as ships under the

1992 Conventions only when engaged in oil transport to or from external ports or terminals.
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However, they are excluded when relocating within oilfields for operational reasons or to avoid

adverse weather conditions.

This stance aligns with the conventions' objectives but does not bind national courts, as
implementation may vary across jurisdictions. A notable divergence occurred in Greece with The
Slops case. Initially constructed for oil transport, The Slops was later converted to process oily waste,
remaining permanently anchored. In 2000, it suffered an explosion, causing significant pollution. The
1992 Fund Executive Committee denied compensation, asserting that The Slops was not engaged in
oil transport and functioned solely as a storage unit. This decision aligned with the Assembly's 1999

stance.

However, Greek courts ruled otherwise. The first-instance court sided with claimants, but the Court
of Appeal reversed the decision in favor of the Fund. The Greek Supreme Court later overturned this
ruling (17:5), determining that The Slops met the definition of a ship under the CLC and Fund
Convention 1992. This case highlights potential inconsistencies in judicial interpretations across

different jurisdictions.
RECOVERABILITY OF PURE ECONOMIC LOSS

Under English law, claimants seeking compensation for economic losses due to pollution may not
necessarily benefit from pursuing tort claims against operators. British courts have historically been
reluctant to award damages for pure economic loss in negligence cases, unlike some other common
law jurisdictions. Although exceptions exist, such as under the Nuclear Installations Act 1965, a shift

in the judiciary’s stance on this matter is unlikely in the near future.

An alternative legal avenue is a public nuisance claim, provided the claimant meets specific criteria.
The defendant must have committed an unlawful act or failed to fulfill a legal duty, resulting in harm
to public life, health, property, or comfort. Additionally, the claimant must demonstrate that their
damages are distinct and substantial compared to general public harm. For instance, fishermen
affected by a pollution incident from an offshore installation or tourism businesses suffering from
cancellations could argue for compensation under public nuisance. However, such claims remain
largely untested in English law concerning marine pollution, and judicial willingness to extend public

nuisance to such cases remains uncertain.
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The existing framework for compensating pollution damage from offshore mineral exploration and
extraction presents several challenges. OPOL, though valuable for ensuring immediate compensation,
has financial limitations that may prove inadequate in the case of a major spill. Additionally,
uncertainties regarding recoverable claims and the legal status of offshore platforms under national

and international regimes create potential complications for affected parties seeking redress.

A comprehensive international framework remains necessary to address liability and compensation
effectively. Given the cross-border nature of offshore pollution, a regional or global treaty-based
approach would provide more certainty and protection for victims. In the meantime, a review of
OPOL’s financial limits, scope of liability, and integration with existing maritime conventions may
be necessary to enhance its effectiveness as a compensation mechanism in the evolving offshore

industry.
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LECTURE 2

OIL POLLUTION CLAIMS AND PUBLIC NUISANCE

Understanding Public Nuisance in Environmental Contexts

Consider the comparison: allowing draught horses to leave waste outside a London coffeehouse is
akin to permitting a vessel to discharge oil improperly at sea. Similarly, operating an unregulated
brothel in a residential area can be likened to reducing ferry services between Gravesend and Tilbury
or running an unsafe, single-hulled oil tanker that later causes environmental catastrophe. Just as
quarry blasting that sends stone debris into neighboring areas constitutes public nuisance, so too does
constructing a jetty that leads to excessive siltation in a river. These scenarios illustrate the broad

application of public nuisance law.

THE LEGAL FRAMEWORK OF PUBLIC NUISANCE

Public nuisance is an offence under English common law that can also lead to civil claims in tort.
Legally, an individual is guilty of public nuisance if they commit an unlawful act or neglect a legal
duty in a manner that endangers public health, safety, property, or general well-being, or obstructs the

rights commonly enjoyed by the public.

While the law of public nuisance has been criticized for its broad and flexible nature, it remains
significant due to its adaptability in areas not covered by specific legislation. In the 2006 case of R. v
Rimmington; R. v Goldstein, the House of Lords upheld the offence’s validity, dismissing concerns
that it lacked clarity. According to Lord Bingham, the definition remains precise enough to guide
legal advisers in determining whether an act is likely to cause harm to a substantial section of the
public. Lord Rodger similarly emphasized that while the law might not be perfectly formulated, its

application ensures that potential offenders understand the risks involved.

This discussion raises an important question: How does public nuisance law apply to environmental
pollution, particularly oil spills? This paper argues that public nuisance law provides a crucial legal
avenue—often the only viable option—for individuals and communities suffering losses due to

marine pollution and its onshore consequences.
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CASE STUDY: THE SEA EMPRESS OIL SPILL

A significant example of oil pollution with widespread consequences is the Sea Empress disaster. On
February 15, 1996, the Sea Empress, a single-hulled oil tanker, was en route to Milford Haven
carrying 130,994 tonnes of light crude oil. Upon striking mid-channel rocks, the vessel immediately
spilled 2,500 tonnes of crude oil, later grounding in Mill Bay. Over the next six days, worsening
weather conditions complicated salvage efforts, leading to an additional spill of 69,300 tonnes of

crude oil and 500 tonnes of fuel oil—most of which entered the sea less than a mile from the coast.

The environmental and economic fallout was severe. Fishing bans were imposed across
Pembrokeshire and South Carmarthenshire, devastating the local fishing industry. The timing, just
before the Easter holiday season, further exacerbated the damage to South Wales' tourism sector.
While major cleanup efforts mitigated some damage within six weeks, oil remained on beaches for

over a year, with remnants still found in rock pools three years later.

Legal and Economic Repercussions

In the case of Environment Agency v Milford Haven Port Authority (1999), the MHPA was
prosecuted under the Water Resources Act 1991 for its role in the disaster, receiving an initial fine of
£4 million, later reduced to £750,000 on appeal. The impact of the pollution extended beyond the

direct environmental harm:

e Over £60 million was spent on cleanup operations.
e Fishing and shellfish harvesting were banned for months.
e Thousands of seabirds and marine species suffered significant mortality.

e Tourism-related businesses experienced substantial financial losses.
A broad range of claims arose from the disaster, including:

1. Damage to property, such as fishing boats and jetties.
2. Land contamination, both along the shoreline and further inland.

3. Financial losses in the fishing industry, including those indirectly impacted, such as seafood

processors and equipment suppliers.

4. Economic harm to the tourism sector, affecting hotels, restaurants, and associated businesses.
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Given the extensive and far-reaching consequences of oil spills, the doctrine of public nuisance

appears particularly relevant in addressing the collective harm inflicted on coastal communities.

PUBLIC NUISANCE AS A LEGAL TOOL FOR ENVIRONMENTAL DAMAGE

Historically, public nuisance law has been used to address harm that broadly affects communities, as
exemplified in Blackstone’s Commentaries on the Laws of England. The legal precedent suggests
that widespread physical and economic damage caused by pollution aligns with the principles of

public nuisance, which focus on the infringement of public rights.

A more recent terrestrial example is the 2005 Buncefield oil depot explosion in Hertfordshire, where
widespread environmental contamination led to legal claims against Total, the responsible party. In
this case, public nuisance claims were instrumental in securing compensation for affected residents

and businesses.

Oil pollution incidents, such as the Sea Empress disaster, highlight the necessity of legal mechanisms
to address large-scale environmental harm. Public nuisance law serves as a critical tool in seeking
redress for affected communities, reinforcing the need for accountability in cases where pollution

disrupts public rights and livelihoods.

The Evolution of Public Nuisance as a Tort

To fully grasp the unique characteristics of the tort of public nuisance, it is essential to examine its
historical development. This tort emerged from criminal law and gradually became distinct from
other similar legal claims. Notably, judicial analysis of public nuisance frequently begins with its
historical foundations, as seen in cases such as R. v. Rimmington and R. v. Goldstein (2006) in the
criminal context and Colour Quest Ltd v. Total Downstream UK (2009) in the civil context. The legal
principles governing public nuisance have remained remarkably consistent over time, highlighting

the significance of its development in understanding its modern application.

Origins of Nuisance in Common Law

The concept of nuisance in common law arose from the need to protect landowners' rights and

interests. Initially, legal remedies were provided for those dispossessed of their land through actions
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such as the Writ of Right and, later, the Assize of Novel Disseisin, which allowed recovery of
property. Additionally, trespass actions were established to address unauthorized entry and damage to

land.

However, landowners could suffer interference with the enjoyment of their property without direct
dispossession. Early legal scholars, such as Bracton in the 13th century, discussed scenarios where a
neighbor’s actions—such as constructing a dam that disrupted water flow—could negatively impact
adjacent properties. This concept was later reinforced in Aldred’s Case (1610), which addressed

issues like foul odors making a dwelling uninhabitable.

To address these issues, the Assize of Nuisance was introduced as a modification of the Assize of
Novel Disseisin. This action allowed landowners to seek remedies against those who interfered with
their property rights, leading to the broader development of nuisance law. By the 17th century,
nuisance claims could be brought under an action on the case, providing flexibility for plaintiffs

seeking relief from interferences affecting their land.

Distinction Between Private and Public Nuisance

Over time, legal distinctions emerged between private and public nuisance. Private nuisance involved
specific harm to an individual’s use and enjoyment of land, such as pollution, noise, or obstructed
access. In contrast, public nuisance concerned actions that harmed the general public, such as
blocking roads or contaminating water sources. Courts recognized that these public harms needed to

be addressed through criminal prosecution or government action rather than individual lawsuits.

Legal scholars, including Professor Newark, emphasized that public nuisance dealt with broader
community interests rather than individual property rights. Historical cases illustrate this distinction
—blocking a private right of way was considered a private nuisance, while obstructing a public

highway was classified as a public nuisance.

LGC300 | Oil Pollution and Compensation Law | London Gateway College | 17



g@g LONDON GATEWAY COLLEGE | OIL POLLUTION AND COMPENSATION LAW | LGC300

LONDON
GATEWAY
COLIEGE

LECTURE 3

LEGAL PRECEDENTS AND THE EVOLUTION OF PUBLIC NUISANCE

Cases such as Wigg’s Case (1705) and Hall’s Case (1671) reinforced the principle that nuisances
affecting the community at large were treated as public nuisances. These included activities like
maintaining unsanitary conditions in public spaces, obstructing streets, or operating dangerous
businesses in populated areas. By the 19th century, legal references such as Archbold’s 1822 writings
identified various public nuisances, including keeping wild animals in public areas and maintaining

hazardous structures near roadways.

Because public nuisance affected the community rather than individuals, legal action was primarily
pursued through criminal charges or injunctions brought by government authorities, often through the
Attorney General acting on behalf of the public. As Lord Bingham of Cornhill stated in R. v.
Rimmington and R. v. Goldstein, public nuisance addressed harms suffered by the community rather

than private landowners.
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The Requirement of Special Damage

An important legal principle in public nuisance is the requirement that a claimant demonstrate special
damage distinct from that suffered by the general public. This principle, first articulated in Sowthall
v. Dagger (1535) and later reaffirmed in Fowler v. Saunders (1617), established that individuals
could seek compensation only if they suffered unique harm beyond what was experienced by the

broader community.

This concept extended beyond physical injury to include economic losses. Cases such as Iveson v.
Moore (1699) and Wilkes v. Hungerford Market Co (1835) recognized that businesses could recover
damages if their trade suffered due to a public nuisance obstructing access to their premises. This
principle remains relevant in modern cases involving disruptions to business operations caused by

public nuisances.

The historical development of public nuisance highlights its evolution from a criminal offense to a
distinct area of tort law. While private nuisance focuses on individual property rights, public nuisance
addresses broader community welfare. The legal requirement of special damage ensures that only
those who suffer unique harm can bring private claims, preserving the role of public authorities in
addressing widespread nuisances. This foundational understanding continues to shape contemporary

legal interpretations and applications of public nuisance law.

Distinguishing Public Nuisance from Private Nuisance

Public nuisance and private nuisance share historical origins but have evolved into distinct legal
concepts with overlapping yet different applications. While the criminal offense of public nuisance
originated from the tort of private nuisance, the tort of public nuisance later emerged from the

criminal offense. Despite their similarities, key differences set them apart.

Historically, public nuisance developed from cases involving highway obstructions, expanding over
time to encompass a broad range of public welfare concerns. This makes public nuisance far more
extensive in scope than private nuisance, which is primarily concerned with land-based interference.
The tort of public nuisance arises when an individual suffers special harm due to a broader public
nuisance, which is seen as a legal anomaly resulting from historical developments. Consequently,

although these torts may overlap, public nuisance extends beyond private nuisance in various ways.
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Overlapping Nature of Public and Private Nuisance

It is important to note that private and public nuisance are not mutually exclusive, and a single act
may constitute both. This was demonstrated in Fritz v Hobson (1880), where an antique dealer
successfully claimed both private nuisance (due to obstruction of his shop entrance) and public
nuisance (from the obstruction of public pathways). Similarly, in Colour Quest Ltd v Total
Downstream UK (2009), arising from the 2005 Buncefield explosion, the court rejected the argument
that claims in public and private nuisance were mutually exclusive. The judgment clarified that while
private nuisance involves interference with land use, public nuisance concerns threats to public

health, safety, and comfort.

Moreover, public nuisance is not strictly limited to land-related rights. As seen in R v Rimmington; R
v Goldstein (2006), public nuisance has a much broader application beyond interference with land. In
Corby Group Litigation v Corby Borough Council (2008), the court ruled that public nuisance could
encompass claims for personal injury, rejecting the notion that it must be tied to land-based

interference.

Classification of Public Nuisance
Public nuisance can be categorized into two main types:

1. Cases that overlap with private nuisance, where interference with land affects a larger group

of people than usual in private nuisance claims.

2. Cases that do not meet the private nuisance requirement of land interference but instead

impact public safety or convenience.

This classification is reflected in Jan de Nul (UK) Ltd v NV Royal Belge, where dredging operations
caused silting that affected commercial operations and oyster beds. The court acknowledged that
while public nuisance can involve land interference similar to private nuisance, it is not

fundamentally restricted to it.

Relevance of Public Nuisance in Modern Oil Pollution Cases

Public nuisance remains relevant, particularly in environmental and oil pollution cases. Unlike
negligence, which requires proof of duty and breach, public nuisance provides a broader framework

for holding defendants accountable for widespread harm.

LGC300 | Oil Pollution and Compensation Law | London Gateway College | 20

LONDON GATEWAY COLLEGE | OIL POLLUTION AND COMPENSATION LAW | LGC300



g@g LONDON GATEWAY COLLEGE | OIL POLLUTION AND COMPENSATION LAW | LGC300

LONDON
GATEWAY
COLIEGE

For example, in an oil spill incident:

e A fisherman whose nets and lobster pots are damaged by oil may claim negligence for
economic loss but may also claim public nuisance if the pollution affects the broader

community.
e [f 0il contaminates a ferry slipway or a jetty, claims in private nuisance and negligence may

arise, but public nuisance claims may be possible if the pollution impacts the public at large.

Despite overlaps with negligence and private nuisance, public nuisance remains a vital legal tool,
particularly where broader community interests are affected. Differences in proof requirements and

fault standards further justify its continued relevance in modern law.
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LECTURE 4

THE RECOVERABILITY OF PURE ECONOMIC LOSS IN PUBLIC
NUISANCE

Public nuisance serves as a critical legal framework for recovering economic losses, particularly in
cases where other legal remedies are unavailable under English law. This is especially relevant in
situations where public policy restricts recovery through negligence claims. Such cases are frequently
associated with environmental disasters, including major oil spills like the Sea Empress incident.
These events typically result in widespread harm affecting entire communities, often through acts or
omissions that "endanger life, health, property, or public comfort" or obstruct public rights, as
paraphrased from Archbold. In pollution-related cases, the economic impact is often extensive, with

businesses and individuals across the affected regions suffering financial losses.

The Role of Public Nuisance in Addressing Economic Loss

A defining characteristic of public nuisance, whether at common law or under statutory provisions, is
the element of inconvenience or disruption. Although modern environmental regulations have
reduced the significance of common law remedies, public nuisance claims remain valuable where
compensatory damages are necessary. The adaptability of public nuisance law in addressing
economic losses caused by widespread pollution underscores its importance as a modern legal

remedy.

Distinction from Negligence Claims

Under negligence law, economic losses stemming from damage to property owned by another party

are generally not recoverable. This principle is summarized as follows:

"No duty is owed by a defendant who negligently damages property belonging to a third

party to a claimant who suffers loss due to dependence on that property or its owner."

However, public nuisance claims have traditionally allowed for the recovery of pure economic losses.

For example, economic harm caused by obstructions on highways or waterways—such as trade
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losses from blocked roads or impeded navigation—has historically been recoverable, provided there
is a direct causative link between the nuisance and the harm suffered. Courts have assessed such

claims pragmatically, ensuring fairness and justice.

Case Law lllustrating Economic Loss Recovery in Public Nuisance

Several cases illustrate the courts’ approach to recovering economic loss in public nuisance claims:

1. Blundy Clark & Co Ltd v London and North Eastern Railway Co (1931) — Vendors of
gravel and sand suffered losses when a canal used for transportation was blocked. The Court
of Appeal ruled that the loss of business earnings constituted particular damage and was

therefore actionable.

2. Gravesham Borough Council v British Railways Board (1978) — Local authorities sought
an injunction against service reductions on ferry routes critical for workers. While the claims
ultimately failed due to insufficient impact, the Court confirmed that pure economic loss was

actionable in public nuisance cases.

3. Colour Quest Ltd v Total Downstream UK (Buncefield Explosion, 2005) — Businesses
affected by an explosion sued for losses, including those outside the immediate vicinity. The
Court rejected the argument that economic loss had to be tied to proprietary rights, affirming

that the sufficiency of the causative link was the determining factor.

4. Tate & Lyle Industries Ltd v Greater London Council (1983) — The construction of
adjacent terminals caused silting, obstructing a sugar jetty. Despite lacking a proprietary right
in the riverbed, the claimant successfully recovered economic losses for additional dredging

costs under public nuisance.

5. Sea Empress Qil Spill Litigation (2002-2004) — Claims arose following an oil spill, with
affected parties arguing for compensation based on public nuisance. The courts reinforced the

principle that pure economic loss is recoverable in such cases.
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The recoverability of pure economic loss in public nuisance claims remains a well-established
principle in English law. Case law consistently supports the notion that financial losses resulting from
public nuisances—particularly those affecting businesses due to obstructions or environmental harm
—are actionable. Courts have rejected attempts to limit such claims strictly to property rights, instead
focusing on the sufficiency of causation. As environmental disasters and large-scale disruptions

continue to occur, public nuisance remains a vital legal mechanism for securing economic redress.

Following the vessel's grounding, numerous claims for compensation related to pollution damage
were filed against multiple parties, including the 1971 Fund, the shipowners' Protection & Indemnity
(P&I) Club (Skuld), and the vessel owners. The owners secured a decree under the Merchant
Shipping Act 1995 to limit their liability to claimants. Most pollution claimants received
compensation from the 1971 Fund and the P&I Club, collectively forming the First Claimants in the
legal proceedings. However, several claimants who had not received compensation from either entity
were categorized as the Second Claimants. The 1971 Fund itself became the Third Claimant, while

the P&I Club was the Fourth Claimant.

The 1971 Fund pursued claims against the Milford Haven Port Authority (MHPA) in two capacities:
first, as an assignee of the First and Second Claimants, and second, on its own behalf. Initially, the
claim was framed solely on the grounds of negligence and statutory breach, alleging that MHPA
failed in its common law duty of care and statutory obligations. This implied that the damages sought
were directly caused by MHPA's negligence or statutory breaches and were legally foreseeable.
However, a significant issue arose as many claims involved pure economic loss, particularly those

related to hotel, tourism, and fisheries industries.

To address this challenge, the 1971 Fund asserted a direct claim, arguing that MHPA had a duty of
care to prevent pollution damage affecting individuals eligible for compensation from the Fund. This
novel argument contended that marine oil polluters had a special proximity relationship with the
Fund, justifying a duty of care that would enable the Fund to recover amounts paid to claimants

unable to claim independently due to the legal limitations on pure economic loss recovery.

Following a change in legal representation, the Fund sought to amend its claim to include public
nuisance as an additional cause of action, covering pure economic loss claims. However, the
limitation period had expired, necessitating an application under CPR part 17.4.2, which required the

amendment to arise from the same facts as the original claim. MHPA opposed the amendment on
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multiple grounds, including the argument that claims for pure economic loss were legally unviable,

even under public nuisance.

MHPA's position relied on historical case law, including Iveson v Moore (1699), asserting that many
First and Second Claimants' claims, especially those dependent on fisheries and tourism, were too
remote for recovery. MHPA referenced the Court’s rejection of a similar argument in Gravesham

Borough Council v British Railways Board (1978), which involved business interference claims.

The application was heard by Justice Aikens in Mitchell & Others v Milford Haven Port Authority
(2003), where he dismissed MHPA’s objections, ruling that no legal principle rendered claims for
pure economic loss irrecoverable under public nuisance. He analyzed various claims, categorized into
fourteen groups, ranging from clean-up costs and property damage to lost tourism revenue and
fisheries-related losses. Examples included a shellfish processor's losses due to a fishing ban and a

hotel owner’s reduced bookings following a decline in tourism.

MHPA argued that claims in categories related to tourism and fisheries-dependent businesses were
purely economic and thus legally indefensible under public nuisance. They contrasted these with
more direct claims, such as clean-up costs, property damage, and oil contamination losses. However,
the court rejected this argument, emphasizing that public nuisance claims depend on the directness of

the causal connection rather than the type of loss.

Aikens J highlighted Benjamin v Storr (1874), a precedent involving economic loss from public
nuisance, where a coffeehouse owner successfully claimed for business losses caused by obstructive
and unsanitary auction house operations. The ruling clarified that the core issue in public nuisance is
whether the loss is sufficiently direct, assessed on a case-by-case basis. Applying this reasoning, a
claim by a hotelier overlooking an oiled beach was deemed directly linked to the pollution, whereas a

claim from a distant hotelier whose guests canceled due to the incident faced causation difficulties.

The amendments were ultimately allowed, and the dispute was settled through mediation in 2004.
MHPA agreed to pay €20 million against the €31.24 million paid out by the Fund. While physical
loss and clean-up claims constituted the majority, the public nuisance framework helped mitigate

quantum disputes. Since the 1971 Fund had already assessed the direct connection between claimants

losses and the pollution, MHPA's scope to challenge compensation amounts was limited.
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A relevant precedent supporting the Fund’s position was Alagrete Shipping Inc. v International Oil
Pollution Fund (2003), where a whelk processor’s claim was denied due to lack of proximity.
Chadwick LJ upheld the Fund’s decision, affirming that its expertise in oil pollution compensation

claims carried significant weight in assessing causation.

The case also underscored the procedural advantages of public nuisance claims. Unlike negligence
claims, where plaintiffs must prove duty and breach, public nuisance shifts the burden onto
defendants once the nuisance is established. This principle was evident in Southport Corporation v
Esso Petroleum Co Ltd (1954), where an oil spill was deemed a public nuisance, and the defendants
had to justify their actions. The ruling illustrated that public nuisance offers a more claimant-friendly

burden of proof, reinforcing its strategic use in pollution-related litigation.

The shipowners argued that once the vessel had run aground on the sea wall, the subsequent release
of oil was a necessary action taken by the master to preserve the ship. However, Denning LJ ruled
that in a negligence claim, Southport Corporation would need to prove that the vessel ended up on the
wall due to negligence. In contrast, in a public nuisance claim, the burden shifted to the vessel to
demonstrate that the oil spill and all preceding circumstances were an unavoidable necessity. He

stated:

"Applying these principles, I conclude that the defendants can only avoid liability if they prove that
the oil discharge was an unavoidable necessity—meaning a necessity that arose entirely without their
fault. In other words, they must establish that no negligence on their part contributed to it." Based on

the presented evidence, he found that the defendants failed to meet this burden.

Morris LJ, while disagreeing with the final decision, concurred with the analysis of the burden of
proof in a public nuisance context. However, he did not believe the case should be classified as such,
given the plaintiffs' stance at trial. He noted that had the plaintiffs merely alleged deliberate oil
discharge near the shore, shifting the burden of proof onto the defendants to justify their actions, the
case may have unfolded differently. Instead, the plaintiffs outlined their claims and attempted to

substantiate them.

The House of Lords ultimately overturned the Court of Appeal's decision. They held that the

plaintiffs’ claims were solely based on negligence allegations against the master, making the

LGC300 | Oil Pollution and Compensation Law | London Gateway College | 26



%@@f LONDON GATEWAY COLLEGE | OIL POLLUTION AND COMPENSATION LAW | LGC300
GAfElY
shipowners vicariously liable. As a result, the defendants were not required to refute any alternative

allegations, such as the vessel’s unseaworthiness, as these had not been raised in the pleadings or

trial. The issue of public nuisance was not formally considered, though Lord Radcliffe remarked:

"Regarding nuisance, I concur with Denning LJ that the appellants were not responsible for a private
nuisance in the usual sense. While their actions might have constituted a public nuisance that caused
specific harm to the respondents, it appears conceded that a defense to such a claim would be proving
that the oil discharge was reasonably necessary to prevent loss of life—unless the appellants' own

negligence had created that risk. Consequently, the core issue again revolves around negligence."

Establishing liability in public nuisance remains complex. Courts have varied in their assessments
based on the specific allegations in each case. The approach taken in highway obstruction cases

illustrates these differences clearly.

In Farrell v. John Mowlem & Co, a claimant tripped over a pipe laid across a pavement during
construction work. Devlin J held the defendants liable for public nuisance, rejecting the argument that

negligence was required. He asserted:

"Negligence need not be proven. If someone actively creates a nuisance, they are responsible for its
consequences, regardless of whether they acted negligently. If the nuisance exists on their property,
further questions arise regarding their knowledge and responsibility to remove it. However, if they

are the direct cause, they cannot argue that they took care or failed to foresee the harm."

Conversely, in Maitland v. Raisbeck, where a lorry was driven without lights during a blackout and
caused a collision, the Court of Appeal ruled that merely creating an obstruction did not constitute

public nuisance unless negligence was involved. Lord Greene MR explained:

"Using a highway entails exercising due care, but if an obstruction arises through no fault of the user,
it does not automatically constitute a nuisance. Liability depends on whether the obstruction remains
unaddressed for an unreasonable duration or under unreasonable conditions. Each case must be
assessed on its facts. Otherwise, all drivers would effectively be insurers against unforeseen

mechanical failures."

A similar issue arose in Dymond v. Pearce, where a lorry was parked on a highway overnight and

later caused an accident. Although the claim was ultimately dismissed due to the claimant’s own
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negligence, the Court of Appeal suggested that liability for nuisance might arise even without

negligence. Sachs LJ noted:

"It is unnecessary to determine whether a lorry left without negligence, but later obscured by
unexpected weather changes, could still constitute a nuisance. If so, liability might fall on the person

responsible for creating the nuisance rather than solely on other road users."

Stephenson LJ expressed a similar view, stating that even if the lorry driver was not negligent, the

mere act of obstructing the highway could still be a public nuisance unless justified by a legal right.

These cases suggest that liability depends on whether the obstruction was deliberately caused. If a
person intentionally blocks a roadway or places hazards, liability may arise regardless of negligence.
Conversely, if the obstruction results from an unforeseen event—such as a breakdown—negligence

becomes a factor.

Denning LJ in Morton v. Wheeler highlighted the connection between negligence and public

nuisance, emphasizing that:

"Public nuisance claims focus on the state of affairs rather than the defendant’s conduct. If the
situation presents a danger to the public, it constitutes a nuisance, and the person responsible is liable

unless they can justify or excuse it."

The inconsistency in case law complicates the principles governing public nuisance claims. Spencer

summarized the uncertainty:

"It remains unclear what level of fault, if any, a plaintiff must establish. Must the defendant have
acted intentionally or negligently, or does liability arise merely from creating the nuisance? Courts
have provided conflicting answers, particularly in highway cases. Some rulings impose liability even
without negligence, while others require fault. The legal position appears to depend on the source of

the nuisance and its impact on others."

The decision in The Wagon Mound (No. 2) further added to these complexities. In that case, the
defendant’s ship leaked oil into Sydney Harbour, which later caught fire and caused extensive
damage. The Privy Council ruled that foreseeability was crucial in determining liability, rejecting the

lower court’s approach that had disregarded it. Lord Reid emphasized that, unlike some forms of
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nuisance where strict liability applies, cases involving hazards in public spaces require an element of

foreseeability.

Ultimately, nuisance law covers a wide range of tortious conduct, and negligence is not always
required. However, foreseeability and fault often play a role in determining liability, particularly
when assessing hazards in public spaces. The evolving case law continues to shape the principles

governing public nuisance claims.

It is inconsistent to differentiate between various nuisance cases by requiring foreseeability as a
factor in determining damages in some instances while considering it necessary for liability in others.
The logical approach is to either treat foreseeability as a requisite element in all nuisance cases or in
none. In the view of their Lordships, the parallels between nuisance and other torts governed by The
Wagon Mound (No. 1) outweigh any distinctions, leading them to conclude that the appealed
judgment is flawed. The fact that the respondents' vessels suffered direct injury from the nuisance is

insufficient if the harm was not foreseeable in the relevant sense.

Lord Reid’s approach in The Wagon Mound, which linked foreseeability of harm with fault, has been
criticized for unnecessarily intertwining the torts of negligence and nuisance. In 1985, Abecassis
argued that despite The Wagon Mound, there is no binding precedent suggesting a shift in the
traditional foundation of nuisance. He asserted that Lord Reid’s remarks should either be regarded as
obiter dicta, applicable only to the specific context of establishing foreseeability in nuisance, or as
limited to highway-related cases requiring proof of negligence for liability. Courts have shown no
inclination to merge negligence and nuisance into a unified doctrine, implying that serious pollution
incidents—whether accidental or not—may still warrant claims for public nuisance damages without

requiring proof of negligence.

Nevertheless, modern legal trends increasingly reject rigid distinctions between negligence and
nuisance, particularly in private nuisance cases. In Delaware Mansions v. Westminster City Council
(2001), concerning tree root encroachment, the House of Lords stated that distinguishing between
nuisance and negligence was less significant than ensuring fairness and justice in neighborly duties. If
strict liability originated from private nuisance and public nuisance evolved from it, then recent shifts

in private nuisance law suggest that Lord Reid’s perspective was insightful.
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Abecassis’ argument may also overlook that in criminal public nuisance cases, the required mental
state includes knowledge or foresight of the nuisance resulting from the activity. In R v. Rimmington
and R v. Goldstein, the House of Lords considered the necessary mental element when a defendant
sent salt through the mail as a joke, which inadvertently caused an anthrax scare. Lord Bingham
clarified that a defendant is accountable for a nuisance if they knew or ought to have known (given
the available means of knowledge) that their actions would lead to public nuisance. This principle
was affirmed in cases like R v. Shorrock, where the defendant was responsible for a nuisance he

should have foreseen.

A pragmatic resolution to this complex issue is suggested by Professor Buckley, who recommended
focusing on the burden of proof rather than attempting to define fault strictly. Following Denning
LJ’s reasoning in Southport Corporation v. Esso, the defendant should bear the burden of justifying
or excusing their actions once a nuisance is established and their role in causing it is proven.
Different scenarios may warrant different approaches. For instance, if a vessel discharges oil at sea, it
should be required to explain its actions. Similarly, if a tanker wrecks and spills its cargo, its owners
should bear the burden of explanation and defense. However, where a third party, such as a port
authority, is alleged to have indirectly caused a nuisance through negligence, the claimant must prove

fault in the usual manner.

Essential Elements of Public Nuisance

The most concise formulation of public nuisance elements remains that of Brett J in Benjamin v.
Storr (1874). A claimant must establish three key factors beyond the existence of the public nuisance

itself:

1. A particular injury suffered beyond what is experienced by the general public.
2. The injury must be direct, not merely consequential.

3. The harm must be substantial, not fleeting or insignificant.

Aikens J in Mitchell & Others v. Milford Haven Port Authority reaffirmed these principles,

specifying that claimants must prove:

1. The existence of a public nuisance.

2. Particular injury beyond that suffered by the general public.
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3. Direct, rather than consequential, damage.

4. Injury of substantial character.

A potential fifth requirement arises from The Wagon Mound (No. 2), suggesting that the specific
damage must have been reasonably foreseeable. However, this might be better interpreted as an

extension of the requirement that harm be direct rather than consequential.

Establishing Public Nuisance

A claimant must first demonstrate that the event or conditions constitute a public nuisance, meaning
the act or omission either unlawfully affects public rights or creates a widespread hazard. According
to Attorney General v. PYA Quarries Ltd (1957), a nuisance qualifies as "public" if it significantly
disrupts the reasonable comfort and convenience of a class of the public. The threshold for

determining whether a sufficient number of people are affected is a factual question in each case.

Denning LJ emphasized that public nuisance should be assessed based on the extent and
indiscriminate impact of the interference rather than the number of individuals affected. For example,
obstruction of a public highway affects everyone entitled to use it, regardless of how many people

actually do.

In pollution cases like the Sea Empress spill or the Buncefield explosion, proving public nuisance is
relatively straightforward. Fisheries, navigation, and shore access may all be disrupted, causing
widespread impact. Even in smaller incidents, public nuisance can be established if there is
significant interference with public rights, such as the silting of navigation routes in Jan de Nul (UK)

Ltd v. NV Royal Belge.

The courts have upheld that interference with public rights—whether highways or waterways—
constitutes public nuisance if substantial. In Jan de Nul, dredging operations led to silting, impacting
navigation. The court ruled that interference with a public right does not require proof that many

people were affected; rather, it suffices that a public right was significantly impeded.

Public nuisance is a legal concept that arises when an act or condition causes harm to the general
public, rather than affecting just a few individuals. A key element of this offense is that the act must
impact a broader community or a significant portion of the public. As articulated by Lord Bingham in

R. v Rimmington; R. v Goldstein, public nuisance entails a common injury suffered by the public due
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to interference with their collective rights. Similarly, in Colour Quest Ltd v Total Downstream UK,

Justice David Steel emphasized that public nuisance involves simultaneous interference with the

rights of a substantial segment of the community.

Typical examples of public nuisance include the release of smoke or fumes affecting a village or
neighborhood or excessive noise disrupting a local area. Such occurrences impact the public
collectively. When examined closely, public nuisance often comprises multiple private nuisances
happening simultaneously. This perspective was reinforced in Attorney General v PYA Quarries Ltd
(1957), where the court issued an injunction against quarry operations that caused flying splinters,
dust, and vibrations, affecting nearby residents. The court acknowledged that while private
individuals might experience specific inconveniences, the cumulative effect on the community as a

whole constituted a public nuisance.

Justice Romer, in the same case, noted that while some public nuisances, such as river pollution, can
be demonstrated without individual testimony, most cases rely on the collective impact on the
affected community. Evidence from multiple residents helped illustrate how repeated quarry
explosions disturbed the neighborhood. Justice Steel reiterated this point in Colour Quest Ltd v Total
Downstream UK, explaining that while private property rights differ from public rights, an unlawful

interference affecting multiple individuals concurrently qualifies as a public nuisance.

The scale of the affected area plays a crucial role in determining whether an incident qualifies as a
public nuisance. For example, in Southport Corporation v Esso Petroleum Co Ltd, an oil spill
extended over a considerable distance, leading the Court of Appeal to assume it constituted a public
nuisance. However, smaller pollution incidents affecting only a few individuals may not meet this
threshold. A minor oil deposit washing up on a secluded private beach may not constitute a public

nuisance, whereas pollution in a widely used harbor or marina likely would.

Justice Denning in Attorney General v PYA Quarries Ltd suggested that when only a few property
owners are affected, they should seek private legal remedies rather than expect community-wide legal
intervention. Each case requires a factual assessment to determine whether the impact is widespread
enough. For instance, a Canadian court ruled that noise from a speedway track, disturbing seven
families in a rural area, constituted a public nuisance due to the lack of other disturbances in the

vicinity.
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However, there are instances where disturbances, though significant, do not qualify as public
nuisances because too few people are affected. Lloyd’s Case (1802) rejected a claim where a noisy
tin-man’s business only disrupted three attorneys in Clifford’s Inn. The court held that such limited

impact did not amount to a public nuisance.

The question of whether a claimant has suffered particular damage beyond what the general public
endures is critical in public nuisance cases. The legal principle, dating back to Sowthall v Dagger
(1535), establishes that a person who suffers harm exceeding what others experience has grounds for
legal action. An example given in legal history is that of a person falling into an unlawfully dug ditch,

sustaining injuries greater than the general inconvenience caused by the obstruction.

This principle has been applied in various cases, such as Benjamin v Storr (1874), where Justice Brett
stated that a claimant must demonstrate unique harm beyond general public inconvenience.
Conversely, cases like Hubert v Groves and Winterbottom v Lord Derby dismissed claims where
businesses suffered losses due to road obstructions but could not prove damage distinct from that

endured by others.

The test for particular damage is generally straightforward. If an individual experiences physical
harm from industrial pollution or financial loss due to public nuisance, they may have a valid claim.
In Colour Quest Ltd v Total Downstream UK, the court recognized that loss of business due to oil

pollution, even indirectly caused by reputational damage, constituted recoverable harm.

However, legal interpretations on particular damage vary. For instance, in Martin v London County
Council, the court rejected a shop owner’s claim of lost business due to a street closure, ruling that
the inconvenience affected all traders equally. By contrast, in the Australian case of Walsh v Ervin, a
farmer’s prolonged inability to access a highway due to an obstruction was deemed sufficient to

support a public nuisance claim.

The assessment of whether particular damage has been suffered is largely fact-dependent. In some
cases, a group of affected individuals may experience similar losses, making it difficult to establish
unique harm. However, businesses such as fisheries, hotels, and restaurants suffering financial losses

due to environmental pollution often have stronger claims.

Ultimately, public nuisance claims hinge on the scale of the impact on the community and whether

specific individuals or businesses suffer harm distinct from the general public inconvenience. Cases
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involving oil spills, industrial pollution, and infrastructure obstructions illustrate the nuanced

application of these legal principles.

LECTURE 5

DETERMINING WHETHER DAMAGE IS DIRECT OR MERELY
CONSEQUENTIAL

The Distinction Between Direct and Consequential Damage

The case of Benjamin v Storr provides insight into the distinction between direct and consequential
damage. In his judgment, Brett J illustrated this concept with an example: if one route is obstructed
but an alternative, albeit less convenient, remains accessible, the injury suffered is not considered
sufficiently direct to warrant legal action. This highlights the necessity of a direct causal link between
the loss incurred and the alleged nuisance. The damage must flow directly from the nuisance, rather

than being only partially or indirectly attributable to it.

In Benjamin v Storr, the nuisance was immediately outside the coffee shop, and the obstruction
caused by the foul smell of dung and horse urine specifically impacted the shop's entrance. This led
to a tangible reduction in customer traffic and, consequently, a loss of business. Such a scenario

contrasts with cases where alternative routes remain available, rendering the loss too remote.

The Approach to "Directnhess" in Case Law

A pragmatic approach to determining direct damage has been adopted in later cases. In Mitchell &

Others v Milford Haven Port Authority, Aikens J considered whether claims for economic loss by
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businesses relying on fishermen and tourism were direct or merely consequential. The argument
presented was that only losses suffered directly and immediately as a result of the nuisance were

recoverable. Losses experienced by those indirectly affected were deemed too remote.

Aikens J analyzed Brett J’s reasoning and raised an important factual question: must there be a
singular, immediate causal link between the nuisance and the damage? He acknowledged that past
cases were inconsistent on what constituted "direct" damage but suggested that multiple links in a
causal chain do not necessarily negate a claim. Using examples such as a falling tree striking a car
and an oil spill leading to economic loss for businesses reliant on affected waters, he concluded that

direct damage could include situations where multiple steps connect the nuisance to the injury.

Judicial Interpretations and Modern Applications

Courts have generally favored a straightforward, fact-based approach rather than engaging in rigid
distinctions between direct and consequential loss. For example, in Gravesham Borough Council v
British Railways Board, the court rejected an argument similar to the one presented in Mitchell,
holding that even when damage was not immediate, it could still be sufficiently direct and substantial

to establish legal standing.

The Privy Council in The Wagon Mound (No. 2) considered the requirement of "direct" damage in
the context of public nuisance. Lord Reid observed that the term "direct" had often been used to
determine whether specific damage was distinct from general public harm. However, the Council
ultimately emphasized the necessity of foreseeability in public nuisance claims, suggesting that
foreseeability might serve as a more practical test than attempting to draw a strict line between direct

and consequential damage.

Application to Oil Pollution Cases

The differentiation between direct and indirect losses has also played a crucial role in cases related to
oil pollution. Decisions by the International Oil Pollution Funds illustrate how these principles are

applied in practice.

In Landcatch Ltd v International Oil Pollution Compensation Fund, losses resulting from an inability

to sell farmed fish due to contamination were deemed indirect and too remote. The court determined
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that economic losses suffered by a business located 500 km away from the contamination site were

relational rather than directly caused by the pollution.

Similarly, in Algerete Shipping Inc. v International Oil Pollution Fund, a whelk processor in Devon
lost trade when a fishing ban was imposed in South Wales due to an oil spill. The court ruled that the
claim was too remote, as the processor’s economic activities were not physically affected by the

contamination itself but rather by its secondary consequences.

The distinction between direct and consequential damage remains a complex legal issue. While early
cases such as Benjamin v Storr sought to establish strict criteria, modern jurisprudence favors a more
flexible approach, focusing on causation and foreseeability. Courts tend to assess claims on a case-
by-case basis, considering both the nature of the nuisance and the extent of its impact on the

claimant’s business or property.
Assessing Whether a Particular Loss or Damage is a Foreseeable Consequence of Nuisance

Before examining the third requirement outlined by Brett [—whether the damage is "substantial"—it
is useful to first address the issue of foreseeability. This naturally follows from the discussion of

"direct" injury, particularly in light of the ruling in The Wagon Mound (No. 2).

In cases involving oil pollution, foreseeability plays a crucial role in determining liability. Regardless
of whether foreseeability replaces or merely qualifies the notion of "direct" causation, the losses
typically associated with such incidents—illustrated by the Sea Empress case—are generally
regarded as foreseeable consequences of oil spills. Given the predictable nature of claims arising
from oil discharge at sea and subsequent coastal pollution, it is difficult for polluters or defendants to
argue that direct losses to the coastline and economic damages inland are too remote to warrant

compensation.

Consequently, the principles applied by the International Oil Pollution Compensation Fund in
evaluating claims suggest that foreseeability will often yield similar outcomes to the traditional test of
direct causation. This alignment ensures consistency in assessing liability for pollution-related

damages.
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Determining Whether the Particular Damage is Substantial

In large-scale oil pollution cases, the requirement of "substantial” damage is rarely in question. The
persistent nature of pollution, along with its long-term environmental and economic impact, generally
satisfies this criterion. However, certain scenarios may raise questions about whether the harm is too
transient to constitute a public nuisance. For example, the brief release of fumes from a small
quantity of light oil on a beach during hot weather—affecting only a specific area for a short period—

might be considered too minor to meet the threshold for substantial damage.

A relevant comparison can be drawn from Attorney General v. PYA Quarries Ltd, where a one-time
oil spill led to an explosion, causing temporary noise and fumes. In such cases, courts must determine
whether an isolated incident can constitute a public nuisance. As Denning LJ observed, while private
nuisance typically requires ongoing or repetitive harm, a single act may still amount to public

nuisance if it significantly impacts public rights.
Conclusions

Cases such as Sea Empress and Buncefield illustrate that public nuisance remains a viable legal tool
for addressing widespread environmental damage, particularly when such damage results in
economic and financial losses that might not be recoverable under negligence claims. It also
buttresses the point that claims for public nuisance are not only associated with highway-related

issues as John Spencer(1989) attempted to propagate.

While some legal scholars debate the scope and applicability of public nuisance, the fundamental
principles are now well established. A claimant who can demonstrate that their damage is "particular,

direct, foreseeable, and substantial" has a strong basis for legal recourse.

Although the existence of public nuisance as a tort may not align with certain theoretical legal
frameworks, its practical importance—especially in environmental cases—cannot be overlooked. As
John Spencer initially critiqued the vagueness of the offence, he later acknowledged its potential
value in holding polluters accountable. Indeed, the modern application of public nuisance has evolved
to address a broad spectrum of environmental hazards, from historical nuisances such as obstructions
in roads and industrial pollution to contemporary challenges like marine oil spills. Despite its eclectic
legal origins, the doctrine remains a powerful instrument for ensuring accountability and redress in

environmental law.
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In summary, establishing public nuisance requires demonstrating substantial interference with public
rights or public welfare. Whether through pollution, obstruction, or other means, claimants must

prove direct, particular, and substantial harm to succeed in their claims.

Q&A

Thanks
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OFFICIAL ONLINE RESOURCES

Use these official links to support navigation and further study alongside the course material.

London Gateway College — course information and College website

« International Oil Pollution Compensation Funds

« Offshore Pollution Liability Association

 |International Maritime Organization

Course: Oil Pollution and Compensation Law | Course code: LGC300
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